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EQUAL
CITIZENS

END SUPER PACS
OUR ALASKA CASE THAT MAY REVOLUTIONIZE
CAMPAIGN SPENDING

FAQ

As you might know, the Supreme Court has held that corporations (and unions
and rich people generally) can spend unlimited amounts of money supporting or
opposing a political candidate — just as long as they do it “independently” of the
candidate’s campaign. That case was Citizens United.

What you might not know is that Citizens United did not create the super PAC.
Instead, the super PAC was born when a lower court reasoned that if you could
spend unlimited amounts to support or oppose a political candidate, you should
also be able to give unlimited amounts to a committee who would support or
oppose a political candidate.

That case was SpeechNow. We believe SpeechNow is just wrong.

In particular, we believe it is especially wrong for the conservatives on the
Supreme Court who say they are following the will of the Framers of our
Constitution. We believe we can show that super PACs create precisely the kind
of corruption that the Framers were trying to end, and that any consistent
“originalist” should therefore reject super PACs.

Working with citizens in Alaska — where state law gives citizens the right to
demand election law be enforced — we want to take this question to the Supreme
Court: What would the Framers have said about super PACs?

Because when they consider the evidence, we believe that we can convince at
least a few of the conservatives on the Supreme Court that neither Hamilton or
Madison or Jefferson or Washington or any of them would ever have believed
their Constitution protected super PACs.


https://en.wikipedia.org/wiki/Citizens_United_v._FEC
http://www.campaignlegalcenter.org/case/speechnoworg-v-fec

WHY ALASKA?

Every U.S. Supreme Court case begins somewhere, and for our legal challenge to
super PACs, Alaska is that place.

Why Alaska? To start, Alaska has something few other states still do: limits on
contributions to independent political groups (in other words, a law that, if
enforced, renders super PACs largely unworkable). Alaskans adopted the
current limits by ballot initiative in 2006. Under the law, individuals can only
give a maximum of $500 towards an independent group, and other outside
organizations (like unions or advocacy groups) can only donate up to $1000 to any
given independent group.

These contribution Llimits make sense for Alaskans. With its abundant natural
resources and small population, Alaska is particularly vulnerable to the corrupting
influence of big money in politics.

Indeed, Alaska has a long history of corruption stemming from money in
politics going back to the founding of the state. In 2006, for example, a natural
resource company was caught bribing the state’s top politicians to reduce the
company’s taxes. The natural resource industry also legally bankrolls the
campaigns of most Alaskan national figures.

With the invention of super PACs, the situation has only gotten worse. The
2014 Alaska U.S. senate race was inundated with so much super PAC money that
it became the most expensive race in Alaska history, effectively rendering
the voice of most Alaskans irrelevant. And things have gotten even worse
since. For the upcoming election, one super PAC supporting a candidate for
governor is almost entirely financed by the candidate’s investment banker brother,
who doesn’t even live in the state!

Wait—if Alaska has a law that limits contributions to super PACs, how could these
outside groups still buy elections there?

For several election cycles, the state entity that is tasked with enforcing the
aforementioned contribution limits—the Alaska Public Offices Commission, or
‘APOC"—has refused to enforce them. Why? It concluded that the limits are
unconstitutional under several lower court decisions that struck down similar
laws in other states.



http://codes.findlaw.com/ak/title-15-elections/ak-st-sect-15-13-070.html
http://codes.findlaw.com/ak/title-15-elections/ak-st-sect-15-13-070.html
https://www.adn.com/alaska-news/article/now-it-can-be-told-sewards-role-alaskas-first-political-payoff-scandal/2012/11/24/
http://www.pbs.org/now/shows/347/alaska-corruption.html
https://www.opensecrets.org/address/mydistrict.php?id=N00026050
https://www.adn.com/politics/2018/02/05/cash-for-super-pac-backing-dunleavy-for-alaska-governor-comes-mostly-from-his-brother-in-texas/
http://doa.alaska.gov/apoc/

Here's the rub: No one has yet challenged APOC's interpretation, one that
undermines the will of Alaskans. And the Supreme Court has never weighed in
on the constitutionality of these limits, either. So there is ample legal room to
force the issue. Moreover, Alaska has a unique provision that allows any
Alaskan citizen to ask election administrators why they are not enforcing the
election laws that Alaskans voted into law.

So in Alaska, we have the law over which to sue, the process through which to
bring it through the courts, and a history of big money interests distorting the will
of the people. We also have three courageous, longtime Alaska residents who
have agreed to join us in this project. Alaska, therefore, is the perfect place for
this case to begin.

We've recently presented our case to APOC, and the Commission, as expected,
has refused to enforce the contribution limits. But now we have a chance to
appeal the ruling in court, with hopes of making our way to the Alaska
Supreme Court, and, ultimately, to the U.S. Supreme Court. And if the
Supreme Court agrees with us that these limits are constitutional, we can
substantially curb the influence of super PACs nationwide, and we will have
to thank the ever-trailblazing Alaskans for taking up this important fight
with us.

WHO'S INVOLVED

Three longtime Alaskans stand in for all citizens in Alaska who want to ask their
regulators to enforce the existing contribution limits that they voted into law in
order to curb corruption in their state. They believe this issue can unite
Democrats, Republicans, and Independents alike, because regardless of political
affiliation, we should all want to ensure that our government is responsive to the
needs and preference of the people, and that it is not bogged down doing favors
for large companies, unions, or outside groups.

James Barnett is an attorney who has been practicing law in Alaska since
1974. He served as an elected member of the Anchorage Municipal Assembly
(1986-1993) and as Deputy Commissioner of the Alaska Department of Natural
Resources (1983-1987). He was president and a member of the Board of Directors
of the Cook Inlet Historical Society from 1993-2015 and was the chair of the
Anchorage Centennial Advisory Commission from 2013-2015. He has also
written, co-edited or contributed to several books on Captain James Cook,
Captain George Vancouver and the history of Alaska, including Arctic Ambitions:
Captain Cook and the Northwest Passage (Seattle: University of Washington



Press, 2015) and Captain Cook’s Final Voyage: the Untold Story from the Journals
of James Burney and Henry Roberts (Pullman, WA: Washington State University
Press, 2017).

Jim’s quotes:

“I remember as a politician when somebody gave you a contribution
you appreciated it but you had to look for a lot of contributions,
which required a lot of campaigning. Now with super PACs you don't
have to. You can just rely on contact from a few people to fund your
entire campaign. | think that undermines the democratic system. It's
time that we look again at what our democracy requires. And
fundamentally that is that politicians need to be responsive to the
electorate and not to these giant special interests that really skew
the system.”

“I hope [this case] starts a chain reaction that leads to reforming the
system in America. The same day we announced this campaign, there
was a big newspaper article about an Alaska state senator who took
five hundred thousand dollars from his brother who lives in Texas
starting a gubernatorial campaign.”’

“l don’t know if you know the term “The Lower 48", coined in Alaska,
but it refers to the continental 48 states. We Alaskans call you guys
“The Lower 48" because, compared to Alaska, you are pretty
homogenous. We think of Alaska as being a pretty unique and
independent place, the last frontier. Many Alaskans, | think, would be
thrilled that we are taking on super PACs here. We are unique and
people do things differently.”

“Every lawsuit that ends up in front of the Supreme Court could be
considered a long shot when it gets started. We are a long way from
getting to the United States Supreme Court. All | can say is
that Alaska has the laws on the books to challenge super PACs, and
I'd like to see if we can use them to our advantage.”

“I hope [this Alaska case] will remind Americans about their
democracy. To me that’s the heart of it. | think a lot of Americans
have forgotten the significance and uniqueness of this democracy.”

Pat Lambert has lived in Alaska since 1982. He is an emeritus professor at the
University of Alaska Fairbanks. Amongst his interests are voting theory, electoral
reform, and fairness in politics; he has taught a number of short courses on these
topics in recent years.



Pat’s quotes:

“It is dismaying that big oil companies, with vast money at their
disposal, are able to significantly influence the outcome of elections
through their contributions to political candidates. And they can
continue to exert influence on office holders through powerful
lobbying efforts. It seems that to be a viable candidate in the state
one must be far more attentive to the concerns of the oil industry
than, for instance, to environmental interests. And the environment
suffers as a consequence.”

“l am convinced that big money in politics does a grave disservice to
the best interests of individuals. | think it flies in the face of the
mandate for “equal protection under the laws,’ of the principle of
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“one person, one vote.

“If there is any chance of succeeding [with this case], why not go for
it?”

Donna Patrick is a nurse practitioner who has lived in Alaska since 1983. Since
2001, she has worked at the University of Alaska Fairbanks Student Health and
Counseling Center. As a member of the Alaska Nurse Practitioner Association, she
has lobbied her Alaska representatives on behalf of patients and the profession of
nursing on several occasions to ensure a better healthcare system for all.

Donna’s quotes:

“I remember when Citizens United was decided by the Supreme
Court. | felt complete disbelief. What | feared would happen has
sadly come to be. Everything has become completely unjust. When |
was asked if | was interested in becoming a plaintiff, it was such an
easy decision. It was the right thing to do. Alaska’s constitution may
provide the platform to enable us to end super PACs.”

“We need to get big money out of politics. That is the first thing we
need to do, so that everyone can voice their concerns. Everyone says
we are so divided, but we have more in common than we are told and
this would help—to help people feel empowered and to feel their
voice matters!”

“Many say we won't get anywhere with this. But | am sure a lot of
people throughout history have been told that and have made
changes despite the common belief that the system in place at the
time couldn’t be changed.”



WHO ARE WE SUING?

The formal complaint asks APOC why it has failed to enforce the contribution
limits against two different entities: one that supported a Republican, and another
that supported Democrats. The first entity is a right-leaning independent group
called Interior Voters for John Coghill. This is an outside group that supported
the election of Republican John Coghill, who is currently the state Senate majority
leader. This outside group accepted over $40,000 from a group called The
Accountability Project. The Accountability Project claims to hold “candidates and
elected officials accountable for how they impact jobs, business and economic
development in Alaska.” The Anchorage Daily News, however, described it as
a “business-backed political group” that supported very conservative candidates in
the last election cycle.

The second entity is a left-leaning independent group called Working Families of
Alaska. This group supported a wide variety of Democratic and moderate or left-
leaning candidates, and accepted over $220,000 in donations in 2016 from two
union affiliated groups: Laborers Local 341, and Laborers’ Political Education
League.

These entities were not named because of any misconduct or because of any
particular political stance they took. Instead, as best we can tell, they both filed
their required reports and took and spent money in accordance with what
APOC believes is the current law in Alaska. But even though the groups come
from opposite sides of the political spectrum, they are united because both
groups accepted donations well above the statutory limit (which is $1,000). Thus,
we are asking APOC why it did not enforce the existing laws against these
two entities.

HOW DOES THIS WORK?

On Jan 31, 2018, on behalf of our three Alaskan complainants, we filed
the complaint against APOC for their failure to enforce the voter-approved

contribution limits. This was the first step of this legal case. (See the press
coverage on the complaint filing).

On Feb 21, 2018, we appeared before the five-member Alaska Public Offices
Commission in Anchorage, Alaska to argue our case. A lawyer representing


https://www.facebook.com/pg/TheAccountabilityProjectAlaska/about/?ref=page_internal
https://www.adn.com/politics/2016/07/23/in-gop-primary-business-backed-group-is-helping-target-alaska-house-moderates/
https://www.adn.com/politics/2016/07/23/in-gop-primary-business-backed-group-is-helping-target-alaska-house-moderates/
https://www.opensecrets.org/527s/527cmtedetail_contribs.php?cycle=2016&ein=383815800
https://equalcitizens.us/legal-materials/
https://equalcitizens.us/in-the-news/
https://equalcitizens.us/in-the-news/

the Commission argued that APOC should reject our complaint, because other
federal courts that have already ruled that contribution limits to independent
political groups are unconstitutional. But our Chief Counsel, Jason Harrow, gave a
passionate rebuttal, outlining how super PACs were negatively affecting Alaskans,
and urged the Commission to reconsider how the federal court decisions applied
to Alaska. Unsurprisingly, the Commission voted 3-2 to reject our complaint.

While that sounds like a setback, a rejection was exactly what we
wanted.This rejection allows us to appeal our case to the Alaska Superior Court,
setting a clear pathway to litigating in front of the Supreme Court. Our legal team
is now preparing to file the papers to appeal, and a hearing is expected in late
summer or fall of 2018.

WHAT HAPPENS IF WE WIN?

It is not an understatement to say that, if we win at the U.S. Supreme Court,
we change everything—or, almost everything. If the government may enforce
limits on donations to independent groups, then the ability of corporations,
unions, and very wealthy individuals to spend money directly supporting or
opposing political candidates is greatly diminished. That, in turn, will finally reduce
the dangerous dependence that currently exists between politicians and their
backers. Cutting this unhealthy link will make government more responsive to
everyday citizens.

WHO FILED THIS LAWSUIT?

This legal case is a project of Equal Citizens, and is led by our founder, Professor
Lawrence Lessig at Harvard Law School. It is managed day-to-day by Equal
Citizens’ Chief Counsel Jason Harrow, with the assistance of attorneys Scott
Broadwell and Liz Hodes in the Anchorage office of law firm Davis Wright
Tremaine LLP.



http://hls.harvard.edu/faculty/directory/10519/Lessig
http://hls.harvard.edu/faculty/directory/10519/Lessig
https://www.dwt.com/offices/anchorage/
https://www.dwt.com/offices/anchorage/

HOW DOES THIS CASE CONNECT WITH EQUAL CITIZENS’ MISSION?

Equal Citizens is dedicated to reforms that will achieve citizen equality.
Getting big money out of politics is one important component of that, but
there are others that Equal Citizens is working on too. For instance, Equal Citizens
is also about to launch a series of coordinated lawsuits to challenge the winner-
take-all allocation of electors in the Electoral College. If Equal Citizens succeeds in
this legal challenge, which is called “Equal Votes,” we will eliminate the inequality
in the way we elect our president that exists purely because of where people live
and whether they live in a swing state or not.

FIX DEMOCRACY FIRST. equalcitizens.us


https://equalvotes.us/

